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In the Matter of:
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and
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1973, AFL-AQ
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Petitioner,
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AVERI CA, AFL-Q O,

| nt er venor,
and
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FRU T & VEGETABLE WORKERS, AFL-ClQ
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Interested Party.
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Fol lowing a representation election held on Septenber 19,
1975, in which the United FarmWrkers of America, AFL-QO (" UFW") ,

obtained a mpjority of the votes cast, the enpl oyer and
the Western Conference of Teansters, Local 1973 ("Teamsters"),

YThe tally of ballots showed that of 326 votes cast, 190 were
fo_rdu:WbaII 1t15 for the Teansters, 3 for no union, 13 challenges and 5
VOI ots.



filed separate Petitions to Set Aside Hection all egi ng msconduct
by the UFWand t he Board.?
. Wether the Petition for Certification which included shed

workers and produce truck drivers was barred by existing collective
bar gai ni ng agr eenent s.

The enpl oyer argues that shed enpl oyees and truck drivers
are both covered by existing collective bargai ni ng agreenents whi ch
bar a Petition for Certification covering them The contracts were in
fact entered into prior to the effective date of the Agricul tural Labor
Relations Act. Section 1156.7 (a) of the Act provides that: "No
col | ecti ve bargai ning agreenent executed prior to the effective date
of this chapter shall bar a petition for an election.” Accordingly,

this objection is wthout nerit.

2'The following objections were set for hearing but were
w thdrawn by the enpl oyer at the hearing: that nmuch of the
preel ecti on conference was conducted in untransl ated Spani sh; that
t he nunber of UFWobservers was unreasonabl e; that the enpl oyer
recei ved insufficient notice of the preel ecti on conference.

No evi dence was offered in support of the follow ng objections:
that the enpl oyer was required to provide a payroll list in |ess
than 48 hours; that the unions failed to designate observers at the
preel ection conference; and that a UFWorgani zer and a coomttee
nmenber wal ked peopl e into the voting area telling themto vote for
the UFW These obj ections are di smssed.

Inits petition objecting to the election, the enpl oyer al so
all eged as msconduct that the Board agents arrived |late and the
election started 20 mnutes late. The Notice of Hearing and O der
of Partial Dsmssal of Petition neither set that allegation for
hearing nor dismssed it. The enployer did not object to that
omssion at any tine prior to or during the hearing, but in its post-
hearing brief, the enpl oyer argues |ate opening as a ground for
setting aside the election. The enpl oyer nade no attenpt to offer
evidence at the hearing tending to show that any enpl oyees were
di senfranchised by the late opening. In the absence of such evi dence
\é\;&(va;G?ot set aside an election. Wiited Celery Gowers, 2 ALRB No.
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[1. Wether truck drivers and shed workers are agri cul tural
enpl oyees and were therefore i nproperly included wthin the
bargai ning unit.

The enpl oyer al so contends that shed workers and produce truck
drivers were inproperly included in the unit because they are not
agricultural enpl oyees but rather cone under the jurisdiction of the
National Labor Relations Board. The status of the truck drivers under
the National Labor Relations Act is a question currently pend ng before
the N. L. R. B. V& conclude that resolution of the natter of the truck
drivers' status as agricultural enpl oyees and therefore their inclusion
inthe bargaining unit is appropriately deferred until there is a deci sion
by the N. L. R. B. or sone future
proceedi ng of this Board on a notion for clarification of the unit

descri bed herein. ¥

The evi dence wth respect to shed workers is that the
enpl oyer operates two packi ng sheds, the "caul ifl ower shed" which
Is located off the enployer's property and the "asparagus shed"
which is located on the ranch.4 The cauliflower shed enpl oyees, who
are covered by a col |l ective bargai ning contract wth Aral ganated Meat
Qutters and Butcher Wrkers of North Averica, Fresh Fruit and

¥See Carl Joseph I\/Hggi 0, 2 ARBNo. 9 (1976), Wst Coast Farns,
1 AARB No. 15 (1975), J. R Norton Co., 1 ALRBNo. 11 (1975), and
Interharvest, Inc., 1 ALRB No. 2 (1975). The issue of the eligibility
of truck drivers or shed en‘B! oyees to vote in the election nay not be
raised in a post-election objections proceedings, but nust instead bhe
rai sed by challenging voters at the election. Hemet Wolesale, 2 ALRB
No. 24 (1976) ; I rfornia Coastal Farns, 2 ALRB No. 26 (1976).

4 The enpl oyer al so introduced evi dence w th respect to packers who
pack the enpl oyer's celery and lettuce crops in the field. These persons
are clearly agricultural enpl oyees as they performwork on the
enpl oyer's farm which work is incidental to the producti on of the
enployer's crops. See, R C Vdlter & Sons, 2 ALRBNo. 14 (1976) .
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Veget abl e Workers, AFL-AQ Local P-78-A were excluded fromthe
bargai ning unit by agreenent of the parties prior to the el ection.
Therefore, this objection does not relate to these enpl oyees. S nce the
asparagus shed is | ocated on the ranch, its enpl oyees are agricul tural
enpl oyees whomwe have no discretion to exclude fromthe bargai ning unit
unl ess the shed is a coomercial shed. There is no suggestion in the
evi dence that the asparagus shed is conmercial. Ve, therefore, conclude
that asparagus shed enpl oyees were properly included in the bargai ni ng
unit.?

The obj ection is di smssed. ¥
I1'1. Wiether there was insufficient notice of election.

The preel ecti on conference was hel d on Thursday, Septenber 18,
1975 fromabout 7:45 p.m to 10:20 p. m A this conference, the el ection
was set for 8:00 a. m., the next norning. The Board agent told the
parties that notices of the el ection woul d be avail abl e around m dni ght .
The enpl oyer did not pick up notices because he felt it was too late to
gi ve enpl oyees notice of the election. Mny enpl oyees of the enpl oyer do

not live in the enpl oyer's | abor canp.

Y f any of the parties have evidence that the asparagus shed is a
conmer ci al oPer ation, they may seek excl usi on of asparagus shed enpl oyees
by a notion for clarification of the bargai ning unit subsequent to
certification. Additionally, we note that the asparagus shed was not
operating at the tine of the election and no asparagus shed enpl oyees
voted in the election. Therefore, their inclusion In the bargai ni ng unit

could not affect the outcone of the el ection.

YA the hearing the enpl oyer argued that the consequence of the
|rT|Droper inclusion of truck drivers in the unit is that the el ection was
held at a tine when there was | ess than 50 percent of peak enpl oynent,
and that only by counting the truck drivers was there greater than 50
percent of peak enpl oynent. The enpl oyer did not

(fn. cont. on page 5)
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The enpl oyer testified that 385 voters were listed on the
elibiility list. O these, 326 voted in the election, a very high
percentage turnout. Thus, it is evident that the vast majority of
empl oyees were informed of the election. Furthernore, there was an
organi zed effort to bring all enployees who worked on the day of the
el ection to the polls by transporting themthere in crew buses. The
empl oyer presented no evidence that any of the enpl oyees who did not
vote were deprived of the opportunity to vote because they did not work
for the enployer on the day of the election and therefore received no
notice of the election. The very short time constraints of the ALRA
which require an election within seven days and provide for intervention
up to 24 hours before election, nmake it very difficult to provide exact
notice of the time and place of an election well in advance. Board
agents shoul d give as adequate notice as possible. Under these
conditions we conclude that the Board agent did not abuse his discretion
by hol ding a preelection conference on the evening before the election
and relying on the systemarranged for bringing voters to the polls to
provide notice of the election to the voters. Here there is no
reasonabl e possibility that a nunber of enployees sufficient to affect
the outcome of the election were prevented fromvoting by |ack of notice.
See, R T. Englund Conpany, 2 ALRB No. 23 (1976); Wst Foods, Inc., 1
ALRB NO 12 (1975); Yamano Bros., 1 ALRB No. 9 (1975). Accordingly,
this objection is dismssed.

fn. 6 cont.

allege lack of peak in its petition to set aside the el ection under
Labor Code § 1156. 3 ( Q? . Section 1156.3(c) requires that objections to
an el ection nust be filed within five days after the election. Since the
objection with respect to peak was not tinely filed, and indeed was not
E! ed atdall but merely raised by the enployer at the hearing, it is

I sm ssed.
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V.  Wether an incident in which a car passed the voting |ines
and its occupants yelled "Viva Chavez" constitutes mscon-
duct affecting the results of the el ection.

The balloting was conducted in a garage in one of the
enpl oyer's | abor canps. The garage opens toward a private road beyond
which there is a fence separating this enployer's property fromthe
adj acent property. Along the edge of the other property is a dirt road.
Enpl oyees waiting to vote lined up outside the garage along the fence.
The testinony is that at one point during the election, when 50 - 75
people were in line to vote, a car drove by on the dirt road and its
occupants twi ce shouted "Viva Chavez." There is no evidence that the
i ncident was the act of any of the parties. The fact that a statement
made by an individual favors one party is not a sufficient ground for
presuning that the person is an agent of the party.” The reaction of
those people lined up to vote was characterized by one witness as a
“responsive roar" and by another as merely | ooking up and then continuing
their conversations. Wiatever the reaction, we are not prepared to
concl ude that such conduct affected the results of the election. In U S
Gypsum Co., 92 NLRB 1661 (1957), the N. L. R. B. held that the statenent

by an enpl oyee which was heard in the polling area that "all you boys

know how to vote" is not of such character as to affect the free choice
of enpl oyees in the

(11 rrrrrrrrrrry

IR

/Eastern Metal Products Corp., 116 NLRB 1382 (1956)
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election. Simlarly, the conment of one enployee during balloting that
"you mght as well vote yes" was held too trivial to seriously affect the
outcome of the election. Harris Intertype Corp., 164 NNRB 770 (1967) ,
enf'd 401 F. 2d 41 (C. A. 41968). Ve findthat the statement nade in

this case is not of such character as to have inpaired the free choice of

enpl oyees waiting to vote. Accordingly, the objection is dismssed.

V. Wether the Board Agent changed the boundaries of the no-el ec-
tioneering area around the polls after workers congregated in the
area originally restricted.

Wet her there was drinking and boi sterous conduct wthin 20 feet
of the polls which affected the results of the el ection,

whet her Lhited FarmVWbrker supporters canpai gned at the polls by
neeting right by the voting area and hollering "M va Chavez.'

Whet her the Board Agent allowed al coholic beverages in or near the
polling area, and thereby affected the results of the el ection.

These four objections relate to the sane factual circum
stances. Prior tothe start of the election, the Board Agent in charge
desi gnated the boundaries of the polling area as Natividad Road to the
west and a parking ot or tel ephone pole at the edge of the labor canp to
the east. These boundaries were approxi nately

550 feet in each direction anay fromthe garage whi ch housed t he
pol 1s.¥ Sonetine during the polling period enpl oyees began to

¥The enpl oyer's witness estinated that the boundaries were 150 feet
on either side of the garage. However, Exhibit 1-J, a nap of the area
whi ch was drawn by an emeI oyee of the enpl oyer for I nsurance purposes,
shows that the distance fromthe garage to the boundaries was
approxi natel y 550 feet in each direction. A though the enpl oyer's
wtness refused to authenticate the w th respect to distances and
scale, we note that the nap has carefully witten distances in feet and
inches and a scal e designation of 1 inchto
10 feet and that the two neasures of gi stance are internally consistent.
Therefore, we rely upon the di stance desi gnati ons on the nap.

2 ALRB No. 30 - /-



congregate after voting around a water tower which was | ocated

approxi nately 60 feet fromthe polling garage. The enpl oyer's

observer testified that the peopl e gathered around the water tower

coul d be heard frominside the voting area, Ythat on three occasi ons
that observer and the Board Agent went outside the garage and observed a
group of people around the water tower, and observed that sone of them
were drinking beer, and that on each occasi on the Board Agent

requested that the people stop drinking and disperse.

Thus, it appears that the Board Agent designated broadly
expansi ve pol | i ng boundaries and then nade reasonabl e, al t hough un-
successful, efforts to control conduct wthin these boundaries. There is
no evi dence that the conduct of the enpl oyees around the water tower
disrupted polling or was in any way threatening or coercive. |n Sewanee
(al (perators' Association, I nc., 146 N.RB 1145 (1945) the N. L. R. B.

refused to set aside an el ection where a crowd, ranging from200 to 2, 000

peopl e at various tines, congregated on a sidewal k and street | medi ately
outside the polling area during voting and there was sone pl acard
el ectioneering anong the crond. The N. L. R. B. held that there was no
evidence that the crowding and el ecti oneering i npaired the exercise of
free choice in the election. V& reach the same concl usi on here.

There is al so evidence that two enpl oyees were drinking beer
while standing in line to vote outside the garage but that they

9The only testinony wth respect to what was said by the peopl e near
the water tower is testinony of a Teanster organi zer who was | ocat ed
during the election at the Natividad Road boundary over 600 feet fromthe
water tower. He stated that he heard peopl e shouting "Vote for Chavez"
and "M va Chavez." Because of his location far fromthe polling area, we
do not credit this wtness when wtnesses far closer to the water tower
did not testify to simlar statenents.
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ceased drinking and put the beer aside when requested to do so by the
Board Agent. There is also testinony by one of the observers that he
could snel | al cohol on sone voters' breath. V& do not find that the fact
that sone enpl oyees had al cohol i ¢ beverages before voting, evenin the
area around the polls, isinitself conduct which interferes with the
holding of a fair election. In Tanpa Transit Lines, 85 N.RB 1994

(1949), the N. L. R. B. held that the fact that two enpl oyees cane to

the polls in an intoxicated state and acted in a | oud and boisterous

manner was not sufficient to require the setting aside of an election
where there is no evidence that the enployees' statements were coercive.
In the case at hand there is no evidence that the drinking disrupted the

el ection. Accordingly, we dismss these objections.

VI.  \Whether on at |east four occasions the UFWobserver conversed in
Spanish with voters after they had been handed a ballot.

The enpl oyer's observer testified that on four occasions a
UFW observer spoke to voters in Spanish after they had received
bal lots. He further testified that in each case it was a nonmentary
exchange, and that he brought it to the attention of the Board Agent
and the Board Agent spoke to the observer. The UFW observer
testified that the only exchanges in Spanish with voters were in the
nature of greetings.

The enpl oyer contends that the N. L. R. B.

s rulein

Mlchem Inc., 170 NLRB 46 (1968) requires that the election be set

aside without inquiry into the content of the alleged statenents or

whet her they coul d have affected the outcone of the election.

2 ALRB No. 30 - 9-



The N. L. R. B. " s MlIchemrule provides that the very fact that statenents
are made by a party in the polling area during voting requires the
setting aside of an election without regard to the contents of the
statements. \Were it is alleged that an observer spoke to voters during
polling, the N. L. R. B. inquires into the substance of the statements and
consi ders whet her they are of such character as to affect the free choice
of voters in the election. Century Gty Hospital, 219 NLRB No. 6 (1975) ;
Modern Hard Chrone Service Co., 187 NLRB 82 (1970); General Dynamcs
Corp., 181 NLRB 874 (1970).

In Hecla Mning Co., 218 NNRB No. 61 (1975) , the N. L. R. B.

recent|ly held that the conduct of an observer in conversing in Spanish

wi th many Spani sh speaking voters before they voted was not a ground for
setting aside the election because the conversations were confined to
greetings and other topics which did not involve electioneering. Here,
the enpl oyer's observer testified that the all eged conversations were
only nonentary, a description consistent wth the UPWobserver's
testinony that the exchanges were nerely greetings. Thus, we find that
t he exchanges were not of such character as to affect the voters' free
choice of a collective bargaining representative. Accordingly, we

di smss the obj ection.

MI1l. Wether there were vehicles wth UFWinsignia or stickers
visible to workers wthin 20 feet of the polling area.

Wiet her the enpl oyer showed favoritismto the UAWby the use of a
conpany bus bearing a sticker which said "Chavez Si, Teansters' No, "
on the day of the el ection.

The evidence wth respect to these objections is that prior to
the start of the election, there were 7 or 8 cars wth UFWstickers on them
parked in the parking lot at the east end of the polling area. This was
brought to the attention of the Board Agent who had the stickers covered.

in addition, there was a U”Wsti cker,

2 ALRB No. 30 - 10-



whi ch was not visible fromthe building in which voting took place, on the
door of a building on the far side of the water tower. Finally, one car
and one crew bus, each with a UFWsticker onit, cane into the voting area
briefly and then |eft.

The N. L. R. B. has repeatedly held that the presence of canpaign
insigniain the polling area is not a ground for setting aside an el ection
I n the absence of evidence that the insignia caused sone disruption of
polling or otherwise interfered with the election. Forenost Dairies of the
South, 172 NNRB 1242 (1968); Vestern Hectric Conpany, I nc., 87 N.RB 183

(1949). Ve find no evidence to suggest that the presence of canpaign

insigniain the polling area had any effect whatsoever on the exercise of
free choice by the voters. See, RT. Englund, 2 ARB No. 23 (1976) ;

Sanuel S. Vener Conpany, 1 ALRB No. 10 (1975). The objections are dis-
m ssed.
VIII. Wether the Board agent did not have the proper election forns.

Wet her the Board A%ent told the conpany that it would do
no good to file challenges.

Wet her the preel ection conference was inproper because the
Manual of Procedure was not followed in that: .

(a) the Board Agent did not inspect the voting site prior to the
election and (b) the Board Agent did not take notes or keep a
witten record of the election.

The evidence is that the Board Agents forgot to bring to the
el ection copies of the Board' s official tally of ballots forns and that
they therefore had to inprovise a tally of ballots on plain paper. There
Is no allegation that the inprovised tally is incorrect or inconplete.

The enpl oyer's observer testified that as he was filling out

pre-printed forns for objections to the conduct of the election, the

2 ALRB No. 30 -11-



Board Agent commented that he should not bother to fill them out
as it would not do any good anyway.:? He testified that he nonethel ess
conpl eted the forns.

Finally, the enployer's observer testified sinply that to
his know edge, the Board Agent did not inspect the election site prior
to election day and did not take notes at the preelection conference.
There is absolutely no evidence of what possible effect either of these
om ssions coul d have had on the election.

These three objections all raise purely technical allegations

of deviation fromprocedures set forth in the Manual of Procedure. Such
obj ections should in the future be dismssed at the pre-hearing

stage. Election procedures are established to set guidelines for the

I deal method of conducting an election. Deviations fromprocedures are
not in thenselves grounds for setting aside the secret ballot choice of a
col l ective bargaining representative by enployees w thout evidence that
those deviations interfered with enployees' free choice or otherw se
affected the outcome of the election. Samuel S. Vener Conpany, supra;

Pol ymers, Inc., 174 NLRB 282 (1969). There is no such evidence here.

Therefore the objections are dism ssed.

I X
The enpl oyer argues inits brief that while the incidents
al l eged as grounds for overturning the el ection may not individually

conpel that result, the cunul ative effect of all the incidents

9The Board Agent's comment may have been triggered by the fact that
the forns do not allege facts to support the objections as is required by
Regul ation 20365 (a) and our decision in Interharvest, Inc., 1 ALRB No. 2
(1975).
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is that the integrity of the election is seriously undermned and the
el ection nust therefore be set aside. V¢ do agree that allegations of
m sconduct affecting the el ection nust be considered as a whol e as wel |
as separately and we have so considered themhere. V¢ concl ude,
however, that taken together all the alleged msconduct does not
refl ect an atnosphere in whi ch enpl oyees were unabl e to freely choose a
col | ective bargai ning representati ve.

Vi, therefore, certify the United Farm \Wrkers of
Arerica, AFL-AQQ as bargaining representative for all agricultural
enpl oyees of Harden Farns of Galifornia, I nc., in the counties of San
Benito, Munterey and Santa O ara, excl udi ng enpl oyees working in the

enpl oyer' s caul i fl oner packi ng shed.

Dated: February 23, 1976

%W . M?/ EAAREE I
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	We, therefore, certify the United Farm Workers of

